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This adversary proceeding is before the court on defendant
Travis Thonmpson’s notion to dismss or for summary judgnent.
For the reasons discussed below, the notion wll be granted.
This is a noncore, related proceeding to which the parties have
implicitly consented to entry of final orders by this court.!?

See 28 U.S.C. § 157(c)(2).

l.

The underlying chapter 7 bankruptcy case was commenced by
the debtors Craig and Jill Thonpson on WMarch 19, 2001
Plaintiffs George and Madeline Kushner filed their conplaint
initiating this action against the debtors on Septenber 13,
2001, seeking, inter alia, a nondischargeability determnation
pursuant to 11 U S.C. 8 523(a)(2), (4) or (6). The basis for
the lawsuit is an agreenent dated June 1, 1997, a copy of which
is attached to the conplaint, whereby the debtors agreed to
purchase from the plaintiffs the shares of Lord George of Tri-

Cities, 1Inc., a Tennessee corporation, for $80, 000. The

Al t hough in his answer Travis Thonpson “asserts this court
| acks jurisdiction over defendant in bankruptcy to adjudicate
non bankruptcy core issues w thout consent of the parties,” the
court finds the parties have consented to entry of an order on
the present notion: Travis Thonpson by noving the court for
relief on his pending notion and the plaintiffs by having joined
Travis Thonpson as an additional defendant in what would
ot herwi se be strictly a core proceedi ng.
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agreenment provided for $20,000 of the purchase price to be paid
at closing with the remaining bal ance of $60,000, along with an
exi sting indebtedness of $48,000 owed by the debtors to the
plaintiffs, to be paid in installnments over a ten-year period at
9% A promissory note to this effect was nade by the debtors
and secured by a blanket security interest fromthe corporation.
Plaintiffs aver in their conplaint that the debtors defaulted on
the note and agreement prior to the bankruptcy filing and
thereafter they “foreclosed upon ... and sold at public auction
the equipnent and inventory” of the corporation and “attached
the [corporation’s] bank account,” |eaving a balance ow ng by
t he debtors of $49, 158. 65.

For their cause of action, the plaintiffs contend that the
debtors willfully inpaired the plaintiffs’ security interest by
diverting cash from the corporation and paynments for services
performed on behalf of the corporation to their own personal use
and by transferring corporate assets to their son, Travis
Thonpson. The plaintiffs also claim that the debtors failed to
return certain notor vehicles covered by the security interest
granted to the plaintiffs. Finally, the plaintiffs assert that
t he debtors:

conspired with their son, Travis Thonpson, to set up

a conpeting cor poration; t hat they transferred

Corporate/ Guarantor assets and equipnent to the

conpeting corporation; that they transferred custoners
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and business to the conpeting corporation; that they

drai ned the assets of the Corporation/ Guarantor; that

they then filed for personal bankruptcy protection in

an attenpt to discharge the Kushners’ debt and are at

this tine engaged in the sane business as that of the

Corporation/ Cuarantor, i.e., selling and servicing

fireplace and grilling systens.

In this regard, the plaintiffs aver that the debtors are in
breach of a covenant contained in the agreenent providing “that
they would not engage in any simlarly related business except
though the Corporation.” |In addition to the nondischargeability
determ nation, the plaintiffs request in their prayer for relief
that the court (1) enter an order allowing themto join Travis
Thonmpson as a defendant “so that he may be subject to this
Court’s jurisdiction”; (2) grant the plaintiffs a judgnment
agai nst both the debtors and Travis Thonpson for conpensatory
damages in the amount of $100,000 and $100,000 in punitive
damages; and (3) determine the rights of the parties in the
not or vehi cl es.

By agreed order entered Decenber 18, 2001, the plaintiffs
were permtted to anend their conplaint to add Travis Thonpson
as a defendant. The plaintiffs’ amended conplaint which
acconpani ed the proposed agreed order only contains allegations
that Travis Thonpson is the debtors’ son and resides in Sullivan

County, Tennessee. The plaintiffs did request in their anmended

conplaint additional relief “[t]hat the court tenporarily and



permanently ... enjoin the Defendants either individually, or by
and through others, from engaging in the business of selling and
servicing fireplace and grilling systens.” Upon the plaintiffs’
subsequent notion, the question of whether a prelimnary
i njunction should issue was brought before the court at a Mrch
5, 2001 hearing. The notion was denied as the court found that
the plaintiffs could be fully conpensated by noney danages and
therefore the plaintiffs could not denonstrate irreparable harm
a necessary elenment for entry of an injunction.

Di scovery has now been conpleted and trial is scheduled for
Novenber 14, 2002. The present notion was filed by Travis
Thonpson on Septenber 30, 2002, along with a nenorandum of | aw.
Plaintiffs filed their nenorandum in response on October 16,
2002. Al though no affidavits were filed by the parties, both
menoranda refer to portions of the transcripts fromthe parties’

depositions as attached.

1.
Rule 56 of the Federal Rules of Civil Procedure, as
i ncorporated by Fed. R Bankr. P. 7056, nandates the entry of
summary judgnent “if the pleadings, depositions, answers to
I nterrogatories, and admssions on file, t oget her Wi th

affidavits, if any, show that there is no genuine issue as to



any material fact and that the noving party is entitled to
judgnent as a matter of |[|aw.” “When reviewing a notion for
summary judgnment, the evidence, all facts, and any inferences
that may be drawn from the facts nust be viewed in the Iight
nost favorable to the nonnoving party.” Poss v. Morris (In re
Morris), 260 F.3d 654, 665 (6th Cir. 2001)(citing Mtsushita
Elec. Indus. Co. v. Zenith Radio Corp., 475 U S. 574, 587
(1986)) . To prevail, the nonnovant nust show sufficient
evidence to create a genuine issue of material fact and from
which the court could reasonably find for the nonnovant. I d.
(citing Anderson v. Liberty Lobby, Inc., 477 US. 242, 252
(1986)). “Entry of summary judgnent is appropriate ‘against a
party who fails to make a showng sufficient to establish the
exi stence of an elenent essential to that party s case, and on
which that party wll bear the burden of proof at trial.”” Id.
(quoting Celotex Corp. v. Catrett, 477 U S. 317, 322, (1986)).
In other words, a nonnoving party has the affirmative duty to
direct the court’s attention to specific portions of the record
upon which it seeks to rely to create a genuine issue of
material fact. 1d. See also Street v. J.C Bradford & Co., 886

F.2d 1472 (6th Gir. 1989).



[l

The court wll first address plaintiffs’ claim for an
i njunction against the defendant Travis Thonpson. In their
menorandum the plaintiffs state that “this case involves clains

agai nst the Debtors ... and their son, Travis Thonpson to
determ ne the dischargeability of debt of the Debtors and to
enjoin all these Defendants from engaging in a conspiracy of
selling and servicing fireplace and grilling systens in
contravention of a witten agreenent by the Debtors not to do
so.” The plaintiffs go on to explain their theory in greater
detail as foll ows:

The Defendants in concert with their son, Travis

Thonpson, have transferred assets to Travis Thonpson

and are attenpting to use confidential information and

assets which rightfully belong to [the plaintiffs] to

conpete against them in direct violation of the

Agreenent to further damage the Kushners and deny them

their property and contractual rights.
I ndeed, the main tenet of the plaintiffs’ lawsuit is based on
their understanding that the plaintiffs are obligated under the
agreenent to refrain from engaging in any simlar business in
any fashion until the indebtedness is paid. However, that does
not appear to be what the terns of the agreenent provide.

The debtors, defined as “Purchaser” under the agreenent,

undert ake several covenants, including one at subparagraph 7(i)

which the plaintiffs allege the debtors have continued to



vi ol at e:

Consolidation or Merger: Sale or Acquisition of
Assets. Conpany will not enter into any transaction
of nerger or consolidation, acquire any other business
or corporation, acquire all or substantially all of
the property or assets of any other individual,
partnership, corporation, trust, association or other
form of organization, or sell, lease, transfer or
di spose of all or a substantial part of its assets,
Wi thout the prior witten consent of Seller, which
consent shal | not be unr easonabl y wi t hhel d.
Purchase[r] shall not engage in any simlarly related
busi ness except t hough t he Conpany. (Enphasi s
supplied.)

At subparagraph 3(b), which discusses what happens upon a
defaul t, the agreenent states:

Def aul t . In the event the Purchaser defaults in
the paynent of the prom ssory note or the Purchaser or
Conpany default on any other obligation to Seller, the
Seller shall give witten notice of such default to
the Escrow Agent. The Escrow Agent shall thereupon,
and with reasonable dispatch, sell for the account of
the Purchaser all or any part of the shares held by
the Escrow Agent, at public or private sale in such
guantities or lots as shall seem best to the Escrow
Agent in his absolute discretion. After first
applying the proceeds of sale to the paynent of the
expenses of sale, the Escrow Agent shall then apply
the proceeds to the satisfaction of the wunpaid
prom ssory note of the Purchaser, and thereafter apply
the remaining proceeds to the paynent of any
obligation of Purchaser or Conpany to Seller and then
pay any surplus and deliver any unsold shares to the

Pur chaser. Thereupon, all obligations between the
Sel l er, Conmpany and Purchaser and of the Escrow Agent
shal |l cease, except that the Purchaser and Conpany

shall be liable to the Seller for any deficiency if
the sale or sales produce an anount insufficient to
pay all the unpaid obligations of the Purchaser and
Conpany. (Enphasis supplied.)



The plaintiffs allege that upon the debtors’ default in
paynment of the note, they exercised their option to foreclose
and are now pursuing the deficiency bal ance. As a result, the
debtors’ obligation under subparagraph 7(i) of the agreenment “to
not engage in any simlarly related business except though the
Conpany” ceased pursuant to subparagraph 3(b). Thus, there is
no basis to enjoin the defendant Travis Thonpson “from engagi ng
in the business of selling and servicing fireplace and grilling
systens” as the plaintiffs request in their anmended conplaint.
Accordingly, the defendant is entitled to summary judgnent in
this regard.

The court turns next to the plaintiffs’ claimfor a nonetary
j udgnment agai nst the defendant Travis Thonpson. This issue is
not as easily analyzed as the injunction issue because the
precise nature of the plaintiffs’ conplaint against M. Thonpson
I's sonewhat unclear. As previously noted, the only specific
allegations in the conplaint regarding Travis Thonpson is that
the debtors conspired with himto set up a conpeting corporation
and that the debtors, as officers of the corporation,
transferred to their son Travis Thonpson assets of the
corporation in which the plaintiffs had a security interest. In
his menorandum in support of his notion to dismss or for

summary judgnent, M. Thonpson asserts that he had neither a



contractual nor fiduciary duty to the plaintiffs, that the
evi dence does not establish conspiracy to induce the breach of
the agreenent between the debtors and the plaintiffs, and that
any assets in which the plaintiffs had a security interest have
been returned. In their responsive nenorandum of law, the
plaintiffs assert that they “are not suing Travis Thonpson on a
contract theory, but are instead suing Travis Thonpson on a tort
theory of a conspiracy to defraud” the plaintiffs based on M.
Thonpson’ s al |l eged fraudul ent recei pt of corporate assets. The
plaintiffs also contend in their nmenorandum that M. Thonpson
participated in a conspiracy with the debtors, “the comon
pur pose of which was to breach the Debtors’ fiduciary duty to
t he Corporation.”

In Tennessee, conspiracy to defraud “is defined as a
‘conbination between two or nore persons to acconplish by
concert an unlawful purpose, or to acconplish a purpose not in

itself unlawful, but by unlawful neans. Brown v. Birman
Managed Care, Inc., 42 S.W3d 62, 67 (Tenn. 2001)(quoting Dale
v. Thomas H. Tenple Co., 208 S.W2d 344, 353 (Tenn. 1948)).

“Each conspirator nmust have the intent to acconplish this common

pur pose, and each nust know of the other’s intent.” 1d.
In this regard, it nust be enphasized that “[c]onspiracy,

wi t hout proof of fraud, is not a cause of action.” uUsSlI
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Exchange, Inc. v. Long Pontiac Co., 1998 W 881860, *6 (Tenn.

App. Dec. 17, 1998). As recognized by the United States Suprene
Court, “[t]here is no tort of civil conspiracy in and of itself
[as] there nust first be pleaded specific wongful acts which
m ght constitute an independent tort.” Beck v. Prupis, 529 U. S.
494 (2000)(quoting Satin v. Satin, 69 A D 2d 761, 762 (1979)).
“The plaintiff nmust allege all the elenents of a cause of action
for the tort the sane as would be required if there were no
al l egation of a conspiracy.” Id. (quoting J. & C. O nanental
Iron Co. v. Watkins, 152 S E 2d 613, 615 (Ga. App. 1966)).

In the Tennessee Suprene Court’s nost recent pronouncenent
of the elenments required to establish comon |aw fraud, the
court stated:

Wen a party intentionally msrepresents a

material fact or produces a false inpression in order
to mslead another or to obtain an undue advantage

over hi m there is a positive fraud. The
representation nust have been nade with know edge of
its falsity and wth a fraudulent intent. The

representation nust have been to an existing fact
which is mterial and the plaintiff nust have
reasonably relied upon that msrepresentation to his
i njury.

Bi rman Managed Care, Inc., 42 S.W3d at 66-67.
Consi dering the allegations of the conplaint and the anended

conplaint as a whole, the conplaint fails to allege all of the

required elenents of fraud. There is no assertion that the
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def endant s

producel[ d]

obtain an

there are no allegations in the conplaint

a false

“intentionally msrepresent]ed]

undue advantage” over the plaintiffs.

i npression in order to mslead

a mterial fact or

or to

Simlarly,

regar di ng know edge of

any alleged falsity, fraudulent intent, or reasonable reliance.

In |ight

R CGv. P

of these absences and the requirenent inposed by Fed.

the conpl ai nt

also fails to state a claim for

def endant

the conpl aint,

9(b)

that fraud nust be pleaded with particularity,

fails to state a claim for fraud.

As such, it

conspiracy to defraud against

Travis Thonpson. Accordingly, his notion to dismss

to the extent it seeks damages against him for

conspiracy to defraud, will be granted.

To the extent the conplaint sets forth a claim against

Travis Thonpson
entitled to summary judgnent. Under Tennessee | aw,

seven elenments to an action for

The

of t

for inducenent to breach a contract, he is

plaintiff nust prove that there was
contract,

he

br each.
mal i ciously, and the contract was, in fact, breached,
the alleged act was the proximte cause of the

and

br each,

Baker v.

Furt her, t hat t he wr ongdoer

and damages resulted fromthat breach

there are

i nducenent to breach a contract:

| egal

that the wongdoer had sufficient know edge
contract, and []he intended to induce its

act ed

Hooper, 50 S.W3d 463, 468 (Tenn. App. 2001). W thout

regard to the other elenents of the cause of action,

evi dence

t hat

the defendant Travis Thonpson had

12
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knowl edge of the contract.” Travis Thonpson testified in his
deposition that he had no know edge of +the terns in the
agreenment including any which restricted his parents from
engaging in a simlar business. When M. Kushner was asked in
his deposition whether he had “any information from any source
that Travis ever knew that there was a clause [in the agreenent]
about his parents not being allowed to engage in any simlarly
rel ated business except through the conpany,” M. Kushner
replied that “Travis has testified that he didn't” and that he
had no know edge that the testinony was “true or not true.”
Accordingly, the defendant Travis Thonpson is entitled to
sunmary judgnment on this issue.

Wth respect to the plaintiffs contention that the
def endant Travis Thonpson conspired with the debtors to breach
their fiduciary duty to the corporation, Lord George of Tri-
Cities, Inc., by setting up a conpeting corporation, the court
initially observes that any such cause of action belongs to Lord
George, rather than the plaintiffs. See NBD Bank, N A V.
Ful ner, 109 F.3d 299, 300 (6th Cr. 1997)(“[Aln action to
redress injuries to a corporation cannot be maintained by a
shareholder in his own nane but nust be brought in the nane of
the corporation.”). Furthernore, even if such action were

mai ntai nable by the plaintiffs, the evidence presented to the
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court does not establish a conspiracy to breach the debtors’
fiduciary duty. According to the deposition testinonies, the
def endant Travis Thonpson set up the conpeting business in
February 2001; the debtors left the Lord George corporation and
turned the business over to the plaintiffs February 28, 2001
and began working for their son March 1, 2001.

As previously noted, the contractual prohibition on the
debtors engaging in a business simlarly related to Lord George
expi red upon the debtors’ default in paynent. And, under common
| aw, although corporate officers have a fiduciary duty which
prohibits them from engaging in a conpeting business to the
detrinment of their corporation, this duty ends upon the
term nation of office. Venture Express, Inc. v. Zlly, 973
S.W2d 602, 604 (Tenn. App. 1998) (“Upon their resignation or
termnation, ... corporate officers generally are free to
conpete with their former corporation.”). As recited in the
Zilly decision:

The fact that one was once a director or officer

of a corporation does not preclude his engaging in a

busi ness simlar to that conducted by the conmpany. It

is said that it is a comon occurrence for corporate

fiduciaries to resign and form a conpeting enterprise

and that unless restricted by contract, this my be

done with conplete imunity, because freedom of

enpl oynent and encouragenent of conpetition generally

dictate that such persons can |eave their corporation
at any tinme and go into a conpeting busi ness.
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Ganted there was sone indication in this case that the
debtor Jill Thonpson assisted Travis Thonpson with some of the
paperwork for the new business, i.e., the business’ application
for an enpl oyer nunber and Ms. Thonpson’s  enpl oynent
application, in early February 2001, while the debtors were
still with Lord GCeorge. However, nere preparations to conpete
do not constitute a breach of duty. ld. at 606 n.2 (officer’s
act of filing a corporate charter for new business not a breach
of duty) (also citing B & L Corp. v. Thomas & Thorngren, Inc.,
917 S.W2d 674, 679 (Tenn. App. 1995) (noting that corporate
officer may prepare to conpete prior to his termnation from
corporation); Bancroft-Witney Co. v. den, 411 P.2d 921, 935
(1966) (mere fact that officer nakes preparations to conpete
before he resigns his office is not sufficient to constitute
breach of duty); Parsons Mbile Prods., Inc. v. Renmmert, 531
P.2d 428, 432 (1975)(even before term nation corporate director
or officer is entitled to make arrangenents to conpete)).
Because establishment of the conpeting business was not unlawf ul
or acconplished by unlawful neans, see Birman Managed Care,
Inc., 42 S W3d at 67 (definition of *“conspiracy”); the
def endant Travis Thonpson is entitled to summary judgnent on

plaintiffs’ claimthat “the Defendants conspired with their son,
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Travis Thonpson, to set up a conpeting corporation.”

The only remaining contention against Travis Thonpson is
that the debtors transferred to him Lord George assets, nanely
certain equipnent, a van, and custoner |ist. Wth respect to
the equipnment, Travis Thonpson states in his deposition that he
| oaned Lord George the sum of $8,500 on his credit card and that
the debtors partially repaid him by transferring to him certain
cl eani ng equi pnent. Travis Thonpson also states that at the
time he had no know edge that the equi pnment was subject to the
plaintiffs’ security interest, and that upon becom ng aware of
the security interest, he returned the -equipnent to the
plaintiffs. The plaintiffs concede in their nmenorandum that the
equi pnent has been returned.

Regarding the van, the debtor Craig Thonpson testified that
Lord Ceorge purchased the vehicle “a year or nore ago” from
Marco Machi ne Shop, that Marco retained a security interest in
the vehicle to secure paynent, and that thereafter Marco
repossessed the vehicle. Travis Thonpson testified that
subsequently he purchased the van directly from Marco, and that
he was still making paynents to Marco. Because no evidence
contradicted these statenents, the court finds summary judgnent
in favor of the defendant Travis Thonpson with respect to the

plaintiffs’ claim that the equipnment and the van were
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fraudulently transferred to M. Thonpson.

The last item which the plaintiffs allege was fraudulently
transferred was the Lord George custoner |ist. The evi dence
does establish that the debtors gave this list to their son and
that his corporation used it during the sumer of 2001 to
prepare a nail-out to potential custoners, resulting in “just a
few calls back. Travis Thonpson testified that no other use
was made of the custoner list and M. Kushner admtted in his
deposition that the Ilist has been returned to him The
difficulty wwth the plaintiffs’ claimagainst Travis Thonpson on
this issue is that there is no evidence that the plaintiffs have
suffered any damages as a result of his one-tinme use of the
custonmer list. M. Kushner states in his deposition that he has
not talked to any one on the list who told him specifically that
had they not gotten the mailing they would have used Lord George
for their services. M. Kushner also stated that he did not
know at that point how to cal culate his damages. Absent proof
of such damages resulting from anything other than legitimte
busi ness conpetition, Travis Thonpson’s notion for summary

judgnent nust be granted.

17



V.
In accordance with the forgoing, an order will be entered
granting defendant Travis Thonpson sunmary judgnent and
dism ssing himfromthis adversary proceedi ng.

ENTER:

BY THE COURT

MARCI A PHI LLI PS PARSONS
UNI TED STATES BANKRUPTCY JUDGE
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